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Introduction
With the Morrison v National Australia Bank 1 judgment, the United States Supreme Court ('USSC') ruled that the protection of US federal securities legislation 2 is not available to foreign claimants suing foreign and American defendants for misconduct in connection with securities traded on foreign exchanges. These cases are referred to as f-cubed 3 securities fraud cases. After diverse court rulings on the question whether foreign claimants who bought the defendant's securities on a foreign exchanges could be part of the class in a federal class action against foreign defendant companies accused of violating US federal securities legislation, the USSC effectively denied these foreign claimants access to US class actions.
In order to proceed as a federal class action, it is required that a court certifies the class, i.e. the court rules that the prerequisites to pursue as a class action are met. One of these prerequisites is that the questions of law or fact common to class members predominate over any questions affecting only individual members. Furthermore, it is required that a class action is superior to other available methods for fairly and efficiently adjudicating the dispute. 4 In the above-mentioned f-cubed securities fraud cases, courts had to rule on the defence motion that the foreign claimants could not be part of the class because the class action judgment would not be recognised by the foreign courts. Hence, a US class actions is not a superior method of adjudication because the issue could be re-litigated before a foreign court not granting preclusive effect or res judicata to the US class actions judgment. The US courts quite extensively reviewed evidence on the likelihood of recognition of class action judgments by courts in Germany, France, Austria, the UK and the Netherlands. After the Morrison v National Australia Bank-judgment, it is clear that European investors who acquired their securities on a non-US exchange can no longer be part of a US class action. Nonetheless question of recognition of US class action judgments by courts in the EU remain important for various reasons. Especially, the opt-out character of a US class action judgment or class settlement reached between the lead plaintiff and the (lead) defendant before the final class action judgment is given, seems an obstacle to recognition. Article 6 of the European Convention on Human Rights ('ECHR') and various constitutions in Europe guarantee their citizens a right to a fair trial. It has been argued that this right may be violated when individual claimants who did not opt out are bound by the class action/settlement judgment.
First of all, no formal convention on jurisdiction and recognition is available between the above-mentioned European jurisdictions or the EU and the USA. Secondly, US class settlements with European class members are used as defences against damage claims by European investors before European courts. 5 The question of reciprocal recognition has been enhanced by the enactment of the Dutch Collective Settlement of Mass Damage Act (Wet Collectieve Afwikkeling Massaschade, "WCAM"). The WCAM provides for a judicially approved settlement agreement declared binding on all class members unless they opt out. 6 Because of this mass settlement mechanism available in Europe, it is even more important for defendants that US class action settlements are recognised and granted preclusive effect. Otherwise, claimants could re-litigate or resettle claims already dealt with.
In paragraph 2, I will briefly discuss US case law on the questions of superiority and predominance in f-cubed securities class actions; cases in which the recognition issue arose. Paragraph 3 describes the recognition of judgments by non-US courts. The recognition of US class actions/settlement judgments by the Dutch courts, especially in the SOBI 7 /Deloitte-and the VEB 8 /Deloittecase will be discussed in paragraph 4. Paragraph 5 deals with the question of recognition by French courts. The answer in this regard under English and German law will be analysed in paragraphs 6 and 7 respectively. Paragraph 8 provides a brief discussion how this question of recognition is dealt with under EU law. In paragraph 9 some concluding remarks are given.
US collective action: recognition issue
Before setting out the role played by question of international recognition of US class action/settlement judgments in f-cubed securities fraud cases, I will briefly discuss the private international issues dealt with in Morrison v NAB.
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On the basis of the so-called conduct test, the US courts assumed jurisdiction if the securities fraud in the USA is the direct result of conduct outside the USA. 10 In order to assess whether a class action is superior, the court in the Vivendi-case applied the test whether the plaintiffs were able to establish a sufficient probability that a foreign court will recognise and grant res judicata or preclusive effect to a US class action judgment. On the basis of expert evidence, the court ruled that recognition of the US class action was likely under French, Dutch and English 11 law. Therefore, the court granted certifi- 12 The other test applied is the effects tests. This test established jurisdiction, if the conduct originating outside the USA had a substantial influence on US securities markets or US domiciled investors. Before Morrison, US courts assumed jurisdiction when either of these broad ranging tests were fulfilled.
The USSC in Morrison rejected the US court's assumptions of jurisdiction by applying the conduct test or the effects test; instead the court affirmed a presumption against extraterritoriality of US securities legislation. In effect it adopted a transactional test: the antifraud provisions in US securities legislation and, as a consequence, US federal procedural law including the class action provisions are only applicable to transactions in securities listed on a US stock exchange or otherwise securities sales in the USA. 13 actions by the absent class members against the same defendants in the United Kingdom and other countries. For such an effect an opt-in procedure before the US court would be required. However, the court held that since 'the class size is only 25 members; the need for an opt-in class is one more indication that joinder is more appropriate than creation of a class. Because an "opt-in" arrangement requires class members to signify that they wish to pursue this action and will be bound by it, it is essentially joinder without any of the responsibilities and burdens that ordinarily attend personal participation: for example, paying costs and being deposed. ' US class actions had become an instrument for foreign investors to make use of collective action procedures that are not available in the jurisdiction of the foreign company or the place where the securities are listed. 14 In Morrison, the USSC restricted access to US court proceedings in securities fraud cases to claimants who acquired their securities on a US stock exchange respectively concludes the securities transactions in the USA. 15 One of the arguments brought forward by the respondents to adopt this restriction is the fact that US class action/settlement judgments would not be recognised as having preclusive effect by important jurisdictions in Europe Non-recognition of the US judgment would lead to two undesirable situations if: a. the claimant wins the US class action or settles, but this judgment is not recognised in the foreign state where important assets of the defendant are situates; or b. the defendant wins the US class action and members of the class successfully claim before a foreign court which does not recognise and grant preclusive effect to the US class action/settlement judgment.
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As already mentioned, no convention on the recognition and enforcement of civil judgments is applicable between any of the European countries and the USA. Therefore, I will briefly describe in the following paragraphs whether the jurisdictions of the Netherlands, France, the UK and Germany recognise these class action judgments or class action settlements or, in case there is no relevant case law in this respect, the likelihood of recognition. The importance of the judgment in Morrison is that the US class action or class settlement mechanism is no longer available to claimants who did not acquire their securities on a US stock exchange and claimants who did not conclude their securities transaction in the USA. 17 The attractiveness of the WCAM procedure for collective settlements between companies and organisations representing investors domiciled in the EU, especially in cases of corporate misinformation, has been enhanced by the applicability of the recast Brussels I regulation. 18 On the basis of this European regulation on jurisdiction, recognition and enforcement of judicial decisions, the Amsterdam Court of Appeal's decision has to be recognised and granted binding effect by all courts in the European Economic Area (EU+Norway, Liechtenstein and Iceland) and Switzerland 19, 20 3. Recognition of US class action/settlement judgment under Dutch law According to Dutch law, judgments rendered by foreign courts not belonging to an EEA-jurisdiction, are to be recognised by a Dutch court in order to be enforceable in the Netherlands. 21 The conditions for recognition are not laid down in statutory provisions. On the basis of Dutch case-law, the following three elements must be fulfilled:
(1) the jurisdiction of the foreign court is established on the basis of internationally accepted rules of jurisdiction;
(2) the foreign court proceedings satisfy due process requirements; and (3) the foreign court's judgment satisfies Dutch public policy requirements. 24 in which the settlement agreement including the choice of forum clause (before a US court) is declared binding. 25 The court ruled that a US class action/settlement judgment the three abovementioned conditions were satisfied. 26 The second and third conditions were deemed to be fulfilled by reference to the commonalities between the WCAM and the US class settlements 
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(1) both systems offer the possibility to, subject to conditions, bind a specific group of victims by judicial interference to a collective settlement agreement;
(2) interested parties have the opportunity to state their opinion to the court on the contents of the settlement agreement; and (3) interested parties have the right to opt-out from the agreement.
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For these reasons, the Dutch court ruled that, in principle, a US class settlement can be recognised under Dutch law. 29 Even though the expiry period to file a claim for indemnification under the settlement in the US procedure is shorter than under the applicable section 7:907(6) Dutch Civil Code ('DCC'), the court ruled that claimants were not deprived from an adequate possibility to be informed about settlement agreement. 30 Furthermore, the fact that the lead plaintiffs and lead counsel for plaintiffs appointed by the US court at the start of the class action proceedings do not qualify as a representative foundation or association in the sense of section 7:907 DCC does not mean that the interests of the parties involved are not sufficiently satisfied. 31 The court concluded that, in principle, the US court's final judgment on the Ahold settlement is to be recognised. Its rulings can in principle successfully challenge SOBI's claims.
In this case, not all defendants were party to the US settlement agreement. Only Meurs, CFO of Ahold, was party to this settlement agreement; Deloitte accountants were not. However, the parties to this settlement included a choice of forum clause beneficial to Deloitte Netherlands and Deloitte USA as third parties.
32 Deloitte based its challenge of the international jurisdiction on section 8(2) of the Dutch Code of Civil Procedure ('DCCP') that declines international jurisdiction for a Dutch court if the litigating parties agreed on another exclusive forum. The court ruled with respect to the contracting party Meurs as well as with respect to the third parties to the agreement, i.e. Deloitte, that the binding effect of a choice of forum clause is limited to the represented investors who explicitly accepted the clause in a clear and accurate manner. Furthermore, the court ruled that only by individual consent the material parties, i.e. the investors represented by SOBI, can be barred from claiming before the court that has jurisdiction in accordance with the applicable jurisdiction rules, in this case, the court of the defendants' domicile.
34 Therefore, the international jurisdiction for the claim against Deloitte Netherlands is based on the defendant's domicile. 35 Several remarkable aspects of the decision draw the attention. It is important to note that in this case, the Dutch court ruled upon the recognition of a US 'settlement purposes-only' agreement endorsed by a court's judgment. With respect to the recognition of a US class action judgment where the US court award damages collectively, Tzankova in her commentary to this judgment, in my opinion correctly, states that these judgments could infringe Dutch public policy. 36 Because of such an infringement, a Dutch court might refuse to recognise the res judicata effects of a US class action judgment. 37 Section 3:305a(3) DCC precludes a collective claim for damages.
Tzankova also regards the recognition of a US class settlement reached after class certification problematic. Class certification is one of the standing requirements in US class actions. Upon the claimant's motion to certify the class, the defendant(s) may object to whether the issues are appropriately handled as a class action and whether the claimant(s)is/are sufficiently representative of the class. However, in my opinion, such recognition of a settlement reached after certification does not necessarily violate Dutch public policy. Under Dutch law, a settlement that is concluded after a court's declaratory ruling on the defendant's liability on the basis of section 3:305a DCC can also be declared binding by the Amsterdam Court of Appeal in the WCAM procedure. The mere fact that defendants may be more inclined to settle a dispute because of the risk that a US court will award damages collectively in a class action is in my opinion insufficient. If a Dutch court declares a defendant liable in a Dutch collective action procedure, the defendants may also have an incentive to agree on a settlement because of the litigation costs and the damages awarded in the likely follow-up proceedings initiated by the investors.
In regard of the recognition of US class action judgments, it is surprising that the class action judgments of the same class against Deloitte USA and Deloitte 39 In accordance with the rules of civil procedure, the question of (international) jurisdiction has to be dealt with before the question of binding effect of a foreign judgment involving the same cause of action and between the same parties can be answered. If the latter question is answered affirmatively, the court has to declare the claim inadmissible. In such a case the (third) preliminary question on applicable law remains unanswered.
However, in the VEB/Deloitte-case of 26 June 2013, the Amsterdam District Court seems to mix up these separate questions of private international law: (1) international jurisdiction; (2) binding effect and (3) applicable law:
"The question whether the Deloitte Partnership is liable to the Class, was not dealt with at all in the Settlement Agreement and the Final Judgment. In regard to that question the Class has proceeded against the Deloitte Partnership and Deloitte USA in separate proceedings in de United States which resulted in the abovementioned judgments. At the moment the Settlement Agreement was concluded and the Final Judgment was given, the position of the Deloitte Partnership and Deloitte USA vis-à-vis the Class was dealt with in those separate proceedings. It must be noted that those proceedings were limited to the question whether Deloitte on the basis of US law could be liable to the Class.
The claims of VEB in the current proceedings regard the question whether, and to what extent, Deloitte (including the Deloitte Partnership), according to Dutch law is liable to the Class."
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The court answers the question of international jurisdiction affirmatively. Essentially, it argues as follows: the dispute between the same parties and on the same facts and cause of action has to be answered according to Dutch law, consequently the Dutch court has international jurisdiction. From private international law perspective, this reasoning seems illogic. The question of jurisdiction and recognition are different from the question of applicable law. Hence, it is wrong for a court to rule affirmatively on its jurisdiction and decline the binding effect of a foreign judgment between the same parties and based on the facts and cause of action simply because different laws are applicable to the dispute. that Dutch courts seem likely to recognise US class action/settlement judgments. The condition for recognition seems to be that the protection afforded to absent third parties is similar to the protection afforded by the WCAM.
Recognition of US class action judgments and settlements under French law
French courts have not yet ruled upon the recognition of the res judicata effect of a US class action/settlement judgment directly. Despite the lack of case-law in regard of recognition of a US class action/settlement judgment by a French court, judge Marrero in the US class action certification procedure 41 against the French company Alstom for allegedly inflating the price of its securities by making materially false and misleading statements rejected the certification of a class including Alstom's shareholders domiciled in France. 42 The claimants requested the court to certify a class comprising of all persons who acquired Alstom shares in the USA and all US, Canadian, French, English and Dutch investors acquiring Alstom shares on foreign markets between 3 August 1999 and 12 August 2003. Judge Marrero ruled that the claimants could not establish superiority, because they had insufficiently demonstrated that French courts would more likely than not recognise and give preclusive effect to any judgment of the US court involving absent French class members.
Since France and the USA are not party to any bilateral or multilateral convention regarding the mutual recognition and enforcement of judgments, the conditions in this regard are laid down in the judgment of the French Supreme Court on 7 January 1964 in the Munzer case. The conditions for recognition are the following:
(1) the judgment of the foreign court is neither procedurally nor substantially contrary to international public policy (the "Public Policy Condition") 48 In this judgment, the court will also lay down the criteria for compensation of the (classes of) consumers. Secondly, if the (highest) court rules positively that this is the case, the court will set a term between two and six month for consumers to adhere to the group (opt-in). 49 At the third stage, the representative organisation will by way of mandate claim compensation for these group members. This organisation will receive the compensation paid and is bound to transfer these sums to the individual group members in accordance with the court judgment. . In these proceedings Vivendi demand compensation for the costs of the US court proceedings and an injunction ordering the defendants to stop the US class actions under the threat of a financial penalty of EUR 50.000 per day. The grounds brought forward by Vivendi to support its claims were the following:
(1) that a French court was the 'natural judge' of a case involving a French company and a majority of French shareholders (Vivendi alleged that 40 per cent of the shareholders were French and that these shareholders held 75 per cent of Vivendi's shares;
(2) that, even though they may be entitled to sue both in a US court and a French court, the defendants had abused their right by suing before a US court for the sole purpose of preventing the natural judge of the dispute from deciding the case;
(3) that the defendants were abusing their right to initiate proceedings before a US court because they would not bear the consequences of the proceedings if they lose the case because the lawyers' fees are calculated on the basis of 'no cure no pay'. Furthermore, the defendants are able to bring new proceedings with a similar claim before a French court because of the alleged non-recognition by French courts of the US court's judgment and hence a denial of the res judicata effect of the US court's judgment. First of all, the case was connected to the USA, because Vivendi's directors had acted in the USA and, therefore it was legitimate for the French shareholders to opt for proceedings against the defendants before a US court. Secondly, the court held that it is inappropriate to characterise the claimant's conduct as abuse of forum shopping because the court should not rule, in advance and outside exequatur proceedings, upon the connectivity of the case to the foreign court seised. Moreover, the court should not rule at this stage, the class certification judgment was not yet delivered, on the conformity of a foreign court's judgment with French international public order provisions. Furthermore, the fact that a French court could rule, when requested to, that the judgment is not in conformity with French public order requirements despite the possibility offered to every shareholder to withdraw from the class action proceedings by using the opt-out procedure drawn to their attention by effective publicity, should not in any case characterise the exercise of the right to initiate proceedings as abuse, because the US court's judgment that is supposed to be favourable to Vivendi's shareholders could be enforced first of all in the United States. regulation, Vivendi cannot only be sued before the courts where it is domiciled, i.e. in France, but equally before the courts of the place where the damage is sustained or the place where the harmful event took place. Therefore, Vivendi was wrong in its statement that the claim should have been brought before the French court as natural judge, because there is no hierarchy between the different competent forums. Furthermore, the court rules that there are sufficient serious links between the dispute and the U.S. court and that there is no fraudulent manoeuvre to create competence for the U.S. court. Such fraud cannot be construed from the fact alone that the claimants sought to obtain jurisdiction of a US court so as to get recognition of their right of compensation under more favourable conditions. Furthermore, the court considers that Vivendi cannot characterise the abuse of forum shopping that it denounces on the ground that the US court's judgment is not likely to be recognised in France even though the actual assessment of a possible contradiction of this court's judgment with French international public policy, assuming that it constitutes such an abuse cannot be raised in the absence of a judgment on the merits of the dispute made until today.
From these judgments, it can be concluded that the French shareholders participating in a US class action against a French company cannot be held liable for abuse of forum shopping if they pursue a class action claim before a US court if the tortious act was committed in the USA. Furthermore, French courts are not willing to issue an anti-suit injunction on the ground that a US court's judgment might not be recognised under French law. Whether US class action/settlement judgments are to be recognised under French law, there is no French case law yet. Despite the fact that the French legislator is introduced a French (opt-in) collective redress procedure early 2014
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, it seems very likely that French courts are not willing to recognise the binding effect of a US class action/settlement judgment against absent class members who were not individually notified in regard of these US proceedings. 
Recognition of US class action judgments and settlements under English law
Since there is no treaty on the mutual recognition of judgments between the UK and the USA, the question of recognition has to be solved on the basis of UK statutory law and common law case law. 59 English courts have not yet directly ruled upon the question of recognising and granting res judicata effect to a US class action/settlement judgment or a US court approved class settlement judgment. Only in the obiter dictum of the Campos v Kentucky & Ind. Terminal Ry 60 case, an English court dealt with the issue of recognition. In this case, the defendant pleaded that the plaintiff's claim had already been decided, because the plaintiff fell within the plaintiff class of a US court's judgment. Judge McNair held that even assuming that the class action gave valid support for a plea of res judicata in a US court against an absent member of the class, the defendant's plea of res judicata would fail, because English private international law would not permit a foreign judgment to give rise to such a plea in the English courts 'unless the party alleged to be bound had been served with the process which led to the foreign judgment'.
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In general three requirements have to be met in order to have the foreign judgment recognised:
(1) the foreign court must have jurisdiction, according to the English rules of conflict of laws, both over the parties and over the subject-matter;
(2) the decision must be final and conclusive on the merits; and (3) no defences to recognition are available.
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Under English law it is required that the US court had jurisdiction over the defendant as well as the (absent) English class members. Therefore some degree of presence of the defendant is required in the USA; the fact that the company offered its securities in the USA will be deemed sufficient presence. The question of jurisdiction over the (absent) English class members will be dealt with under the requirement that no defences to recognition are available. Most class action/settlement judgments are final and conclusive decision on the merits of the case. Therefore, it is very likely that the second requirement is met. Furthermore, an English court will not enforce, as a matter of public policy, a foreign judgment, if it was obtained in circumstances opposed to natural justice. In Jacobson v Frachon 64 , the English Court of Appeal per Lord Justice Atkin ruled that: '[t]hose principles seem to me to involve this, first of all the court being a court of competent jurisdiction, has given notice to the litigant that they are bout to proceed to determine the rights between him and the other litigant, the other is that having given him that notice, it does afford him an opportunity of substantially presenting his case before the court.' Similarly, Lord Hanworth MR in this case ruled: 'I am inclined to agree with the view [. . .] that the question of natural justice is almost, if not entirely, comprised in considering whether there has been an opportunity of having had a hearing, and whether the procedure of the court has been in accordance with the instincts of justice whereby both parties are to be given a full opportunity of being heard.' From these rulings suggest that US class action judgments and class settlement judgments meet the English law requirements of natural justice upon the conditions that class members are given notice, have an opportunity to be heard and to opt out of the settlement. 65 Another ruling setting forth these conditions for recognition of a US class settlement approved by the court is a consideration of the English Court of Appeal in Adams v Cape Industries plc
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. In this case, an English company and some of its subsidiaries were defendants in proceedings before a US court. Cape refused to take part in the proceedings against them because in their opinion the US court lacked jurisdiction. The plaintiffs gave notice to Cape that there would be a hearing to determine their application for entry of a default judgment. Cape ignored this notice and the US court entered the default judgment. This judgment was found by the English Court of Appeal to offend natural justice, because the US court entered the default judgment without holding a hearing as required by the US federal rules of procedure: '[w]hen the claim is for unliquidated damages for tortious wrong, such as personal injury, both our system and the federal system of the United States require, if there is no agreement between the parties, judicial assessment. That means that the extent of the defendant's obligation is to be assessed objectively by the independent judge upon proof by the plaintiff of the relevant facts.' Furthermore, the Court of Appeal held that the approach adopted by the US court was more 'appropriate to a settlement negotiated between both the plaintiffs and defendants with the intervention of the judge'.
The finding that a US class settlement is in accordance with natural justice is also endorsed by the fact that the court, irrespective of the ability of a class member with notice to take measures to protect his own interest in the final judgment, is under an obligation to protect the interests of absent class members when deciding to declare the settlement binding. Another argument in favour of recognition is the fact that the English Civil Procedure Rules provide for an opt-out representative action where absent parties are bound the court's judgment. 67 It must be noted that the scope of the English representative action is considerably narrower than in US class actions. However, the point is that English law recognises the possibility of courts to bind absent parties by their judgment under the condition that the court protects the interests of the latter.
Concluding, it is unlikely that a US class settlement approved by a competent US court is ruled to be inconsistent with natural justice or contrary to English public policy if the class members domiciled in the UK are adequately given notice of the proceedings, have an opportunity to be heard and the possibility to opt out. 68 Because of this recognition, claimants who not actively participated in the US proceedings are nonetheless barred from claiming (additional) damages by section 34 of the Civil Jurisdiction and Judgments Act 1982. 
Recognition of US class action judgments and settlements under German law
There is also no judgment yet by a German court in regard of the recognition of a US class action/settlement judgment. In section 328 of the German Code of Civil Procedure 70 the conditions can be found when German courts have to decline recognition of a foreign court's judgment.
In regard of class action/settlement judgments it is most likely that recognition will be declined on the basis that the contents of the judgment infringes the German public order. 71 Another possible ground for non-recognition may be that the German court deems that the US class court had no jurisdic- tion. 72 This could be the case in the aforementioned f-cubed securities class actions against a German issuing company listed on non-US stock exchange. Under the Morrison-doctrine, US court may only accept jurisdictions against a foreign defendant if it has some presence on US capital markets either by listing or by selling securities. One of the major arguments against recognition of US class action judgment in securities litigation against German defendant companies is the fact that US courts would lack jurisdiction over these defendants because on the basis of section 32b(1) of the German Code of Civil Procedure the courts where the German company's seat is situated has the exclusive competence 73 to hear damage claims based on false or misleading capital markets information, i.e. corporate misinformation cases. 74 Another obstacle may arise when the ruling on a matter dealt with in the US class action is inconsistent with an earlier German or foreign judgment which would be itself recognised in Germany. 75 It is important to mention that the mere fact that class actions are collective actions does not violate German public policy. 76 However, German legal doctrine regards the right of citizens to be heard and to participate in legal proceedings, enshrined in article 103 of the German Basic Law, as part of German public policy requirements. 77 According to the legal doctrine, German public policy requires that at least the following conditions are met: 1. the actual possibility for absent class members to participate in the class action; 2. the possibility to opt out from these class actions proceedings; and 3. the possibility to opt out from a class settlement. 78 72 § 328(1)(1) ZPO. 73 Irrespective of the degree of connection to the US court, the German court has to refuse recognition because the court at the defendant's seat has the exclusive jurisdiction provision. The German government expressly wanted to protect German companies from undue forum shopping by claimants before US courts by chanelling all capital market claims against German defendants to German courts. See: Bill and explanatory note to the Capital Markets Model Case Act (Entwurf und Begründung eines Gesetzes
These conditions are due process requirements. They could be satisfied by measures that reasonably give notice to absent class members of their right to opt out of a US class action/settlement and pursue their individual claim. 79 Therefore, it is unlikely that German courts will accept the res judicata effect of a US class action/settlement judgment against a class member who, despite the effort of widespread dissemination of this notice, asserts that he was unaware of the US court proceedings and the defendant cannot give evidence that this claimant did in fact receive actual notice. 80 These due process requirements may be satisfied by the actual provision of notice by the representative claimant and/or defendant to the members of the class. This could be done by sending a letter with acknowledgement of receipt, is needed to satisfy the requirement that the defendant is properly served with the initiating writ.
Indeed, the opt-out character of the US class action/settlement judgment is the most important impediment to recognition. The Capital Markets Model Case Act provides for collective proceedings against a defendant company for violation of capital markets law. 81 The Act is clearly based on an opt-in model. Furthermore, no absent class members are bound by the model case judgment. 82 Only investors that brought a similar claim before a German court against the same defendant are bound by the model case judgment. The renewed Capital Markets Model Case Act provides in section 23 that a settlement approved by the Higher Regional Court 83 has res judicata effect against all claimants, whose cases are pending as a result of the model case proceedings. 84 Claimants are required to opt out from this settlement within one month after the settlement has been serviced to them. 85 Despite this opt out element, the German model case proceedings are clearly based on the opt-in mechanism. Only the claimants who brought their case before a German court may be bound by the model case judgment of model case settlement. Unlike in US class actions, class members who brought no proceedings against the common defendant are neither bound by the model case judgment nor by the court-approved settlement.
Concluding, German courts are not likely to recognise US class action/class settlement judgments, unless the defendant in the class action claims and upon challenge proves that the individual claimant actually received notice of the class action proceedings. The opt out element in the German model case proceedings are no justification to dismiss this principle of German public order, guaranteed by its basic law.
Recognition under EU law
Judgments rendered by a court in a Member State have to be recognised by courts in all EU Member States. 86 It has widely been argued and accepted that court judgments or settlements in collective proceedings are to be recognised under the Brussels I regulation as well. 87 In this paragraph I will discuss the recognition issue in regard of third State court judgments or settlements. The currently applicable Brussels I regulation does not contain many provisions to solve jurisdiction, lis pendens and recognition problems arising in relation to court proceedings and judgments from non-EU states (third states). However, it provides on the basis of Article 45 of the recast Brussels I regulation the court of a Member State is bound to refuse recognition of another Member State's judgment if that judgment is irreconcilable with an earlier judgment given in another Member State or in a third State involving the same cause of action and between the same parties, provided that the earlier judgment fulfils the conditions necessary for its recognition in the Member State addressed. 88 Therefore, Dutch and English courts, unlike the French and German, may refuse to recognise a judgment rendered by another Member State's court in proceedings involving matters and parties which are bound by the US class action/settlement judgment, because these US judgments are recognised under its respective laws. 89 In this way assets of the party who is confronted with claims settled under the binding agreement remain protected in the Dutch and 85 S. 19(2) KapMuG. 86 Art. 32 Brussels I regulation/Art. 36 recast Brussels I regulation. 87 See footnote 7. 88 Art. 34 sub 4 Brussels I regulation/Art. 45(1)(d) recast Brussels I regulation. 89 Since the Netherlands, the UK, France nor Germany have concluded a bilateral con-UK jurisdiction. Unfortunately, this divergence in treatment of US class action/settlement judgment will also remain under the recast Brussels I regulation. 90 This recast regulation entered into force as of 10 January 2015. 91 However, under the new Brussels I regime, Dutch and UK courts are enabled to stay proceedings if it is seized of an action involving the same cause of action and between the same parties as in proceedings pending before a court of a third State. The following conditions have to be fulfilled: (a) the court of the third State is expected to give a judgment capable of recognition and/or of enforcement in the Member State of the court addressed, and (b) the latter court is satisfied that this stay is necessary for the proper administration of justice. 92 If the court in the third State have already been concluded, the court addressed will dismiss the proceedings. 93 The possibility -clearly not a duty -to stay or dismiss proceedings is granted as well when the proceedings in the third state are related to the action brought before the Member State's court. 94 Concluding, under the current and future Brussels I regulation the issue of recognition of third State (class action/settlement) judgments is not harmonised. The conclusions drawn in the previous paragraphs in this regard remain important under the new Brussels I regime as well. The future Brussels I regulation allow courts in Member States recognising US class action/settlement judgments, like the Dutch and UK courts, to stay/dismiss proceedings if the applicant's claim brought before them is subject to US class action/settlement proceedings/judgment.
Concluding remarks
Between the USA and the EU or European jurisdictions there is no convention on recognition of judgments in civil or commercial matters applicable. Therefore, the question of recognition of US class action/settlement judgments has to be answered by applying national legislation and/or case-law. In this article, I restricted my research to the recognition of these judgments under Dutch, French, English and German law. These jurisdictions essentially require the same conditions to be met in order to recognise a US class action/ settlement judgment: (1) the US courts must have had jurisdiction; (2) the class must have been properly notified; (3) opt-out settlements must not be manifestly against public policy; and (4) the right to opt out must have been effective in the sense that interested parties are sufficiently informed. Especially the opt-out characteristic of US collective actions/settlements causes difficulties. Absent class members, domiciled in Europe, may be bound by settlements reached between the alleged tortfeasor and a court-appointed lead plaintiff if the settlement is granted approval by a US court. These absent class members are bound unless they explicitly opt out.
Recognition will follow by granting preclusive effects to these US class action/ settlement judgments. The preclusive effect prevents re-litigation of the same claims before courts in Europe. It is expected that courts in the Netherlands and the UK will recognise US class action/settlement judgments and grant preclusive effect if these conditions are met. Especially since these jurisdictions (recently) allow for a similar binding effect in regard of absent interested parties. Besides the Dutch WCAM and the English representative actions, the German legislator's recently introduced a court-approved settlement in its Capital Market Model Case proceedings and the French legislator -after multiple bills failing in Parliament -enacted group proceedings (action de groupe). The Capital Market Model Case proceedings are the most prominent opt-in model among these jurisdictions; only claims individually brought before the courts are subject to the Higher Regional Court's ruling on the common questions of law or fact and/or approval of the settlement agreed between the model plaintiff and model defendant. At the first stage in the French group proceedings a representative organisation will bring the claim against a common defendant on behalf of an unidentified group of alleged victims. After the court rules on the tortiousness of this defendant's behaviour, the individual claimants have to request compensation. Even though these proceedings are therefore based on the opt-in model, the French Constitutional Court allowed for opt out proceedings as long as interested parties who are bound by the decision are duly notified of the possibility to opt out. In principle, public policy exceptions are therefore not a fundamental problem for recognition of US class action/settlement judgments. However, it is not to very likely that French courts will recognise a US class action/settlement judgment and for those reasons dismiss a French claimant's individual proceedings against the defendant company.
In regard of the question of recognition of a third State judgment under the Brussels I regulation on jurisdiction, lis pendens and recognition it is important to note that it does not require Member States to recognise and grant binding effect to judgments rendered by third State courts including US class action/settlement judgments. However, Dutch and UK courts are bound to refuse recognition of another Member State's judgment if that judgment is irreconcilable with the US class action/settlement judgments involving if the applicant's claim is subject to this class action/settlement. German and French courts may not grant this refusal to recognition because under its respective laws US class action/settlement does not have binding effect. Thus, assets of defendant companies in a US class action/settlement judgment are safe to relitigating claimants if they are located in the Netherlands and the UK.
As of 10 January 2015, when the recast Brussels regulation entered into force, the Dutch and UK courts may stay/dismiss proceedings if the applicant's claim brought before them is subject to US class action/settlement proceedings/ judgment and if this stay of proceedings is necessary for a proper administration of justice in the case at hand.
